
FRAP33. Appeal Conferences

Thecourtmaydirect the attorneys— and, whenappropriate, the parties— toparticipate
in oneor moreconferencesto addressanymatter that mayaid in disposingofthe proceedings,
including simpli1~ingthe issuesanddiscussingsettlement. Ajudgeor other persondesignated
by the courtmay presideover the conference,which may be conducted in person or by
telephone. Beforea settlementconference,theattorneysmust consultwith their clientsand
obtain asmuch authority as feasibleto settlethe case. The court may, as a result of the
conference,enter an order controlling the courseof the proceedingsor implementing any
settlementagreement.

(As amendedApr. 29, 1994; eftDec.1, 1994; Apr. 24, 1998,eff. Dec.1, 1998.)

sets

11th Cir. R. 33-I KinnardMediationCenter.

(a) Filing Civil AppealStatement.

A Civil AppealStatementis required in all civil appeals,exceptasprovidedin section(aX3)
below.

(1) Civil appealsfromUnitedStatesdistrictcourts.Whennoticeofthe filing ofanoticeof
appealis servedpursuantto FRAP3(d), the clerkofthe district courtshallnotify the appellant(s)
(andcross-appellant(s))thataCivil AppealStatementform isavailableasprovided in section(aX4)
below. The appellant(s)(andcross-appellant(s))shallfile with theclerk ofthe court ofappeals,with
serviceon all otherparties, an original andonecopyofacompletedCivil AppealStatementwithin
10 daysafter filing the noticeofappealin the district court. ThecompletedCivil AppealStatement
shall setforth information necessaryfor anunderstanding ofthe nature ofthe appealand shall be
accompaniedby the portionofthe district courtrecorddescribedin 11thCir. R. 33-l(b)(1). Any
appelleemayfile anoriginalandonecopyofaresponsewith thecourtofappealswithin sevendays
ofthe receipt ofthe completedCivil AppealStatementand shall servea copyoftheresponseon all
other parties.

(2) Reviewofadministrativeagencyordersandappealsfrom the United StatesTax Court.
When the clerk of the courtof appealsnotifies the parties that an appeal or petition has been
docketed, the clerk shall also notify the appellant(s)/petitioner(s) (and cross-appellant(s)/cross-
petitioner(s)) thata Civil AppealStatementform is available asprovidedin section(a)(4) below.
The appellant(s)/petitioner(s)(and cross-appellant(s)/cross-petitioner(s))shall file with theclerk of
the court ofappeals,with serviceonall other parties, an original andonecopyofa completedCivil
Appeal Statementwithin 10 daysfrom thedatethe noticewastransmitted bythe clerk ofthe court
ofappeals. The completedCivil Appeal Statementshallset forth information necessaryfor an
understandingofthenature oftheappealor petition andshallbeaccompaniedbytheportionofthe
recorddescribedin 11th Cir. R. 33-1(b). Any appellee/respondentmay file anoriginal andonecopy
ofa responsewith the court of appealswithin sevendays of the receipt of the completedCivil
Appeal Statementand shall servea copy ofthe responseon all otherparties.
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(3) A Civil Appeal Statementis not requiredto be tiled in (1) appealsor petitionsin which
the appellant/petitioner(orcross—appellant/cross—petitioner)is proceedingwithout theassistanceof
counselor in whichtheappellant/petitioner(orcross—appellant/cross—petitioner)is incarcerated:(2)
appealsfrom habeascorpus actions filed under 28 U.S.C. §~2241, 2254, and 2255; and (3)
immigrationappeals.

(4) Availability of Civil Appeal Statementforms. The Civil Appeal Statementform is
availableon the Internetat www.cal I .uscourls.gov.Copiesmayalsohe obtainedfrom the clerkof
the courtof appealsand from the clerk of eachdistrict courtwithin the FleventhCircuit.

(b) Portionsof Recordto AccompanyCompletedCivil Appeal Statement.

(I) Civil appealsfrom UnitedStatesdistrict courtsandthe United StatesTax Court. The
appellantshall file with eachcompletedCivil AppealStatementthe following portionsof thedistrict
court or tax court record:

(i) the judgmentor orderappealedfrom:

(ii) anyotherorderor orderssoughtto be reviewed,including, in bankruptcyappeals,
the order(s)of thebankruptcycourtappealedto thedistrict court;

(iii) anysupportingopinion, findings of fact,andconclusionsof law tiled by thecourt:

(iv) themagistratejudgesreportandrecommendation,whenappealingacourtorder
adoptingsamein wholeor in part: and

(v) findings andconclusionsof an administrativelaw judge, whenappealingacourt
orderreviewingan administrativeagencydeterminationinvolving same.

(2) Reviewof administrativeagencyorders. Thepetitionershall file with eachcompleted
Civil Appeal Statementthe following portionsof the agencyrecord:

(i) theagencydocketsheet,or index of documentscomprisingtherecord,ifoneexists;

(ii) any orderor orderssoughtto he reviewed;and

(iii) any supportingopinion, findings of fact, and conclusionsof law filed by the
agency,board,commission,or otficer.

(c) Mediation.

(I) An activeor seniorjudgeot the courtof appeals,apanelof judges(eitherbeibreorafler
oral argument),or the Kinnard MediationCenter,by appointmentof thecourt, maydirect counsel
and parties in an appealto participatein mediation conductedby the courts circuit mediators.
Mediationsareofficial courtproceedingsand the Kinnard MediationCentercircuit mediatorsact
on behalfof the court. Counsel for anypartymayrequestmediationin an appealin which a Civil
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Appeal Statementis requiredto be filed ifhe or shethinks it wouldbe helpful. Suchrequestswill
not be disclosedby the Kinnard Mediation Centerto opposingcounselwithout permissionof the
requestingparty. The purposesof the mediationareto explorethepossibilityof settlementof the
dispute,to preventunnecessarymotionsor delayby attemptingto resolveanyproceduralproblems
in the appeal,andto identify andclarify issuespresentedin the appeal. Mediationsessionsareheld

in personor by telephone. Counsel must, exceptas waived by the mediator in advanceof the
mediationdate,havethe partyavailableduringthe mediation. Shouldwaiverof partyavailability
he grantedby the mediator,counselmust havethe authority to respondto settlementproposals
consistentwith theparty’s interests. Themediatormayrequirethephysicalpresenceofihe partyat
an in-personmediationor the telephoneparticipationof theparty in a telephonemediation. For a
governmentalor other entity fbi’ which settlementdecisionsmust he made collectively, the
availability, presence,or participationrequirementmayhe satisfiedby arepresentativeauthorized
to negotiateon behalfof thatentity andto makerecommendationsto it concerningsettlement.

(2) A judge who participatesin the mediation or becomesinvolved in the settlement
diseussionspursuantto this rule will not sit on ajudicial panelthatdealswith thatappeal.

(3) Communicationsmadeduringthemediationandanysubsequentcommunicationsrelated
theretoshallbeconfidential. Suchcommunicationsshallnot bedisclosedby anypartyor participant
in the mediation in motions,briefs,or argumentto the EleventhCircuit Court of Appealsor to any
court or adjudicative body that might addressthe appeal’s merits, except as necessaryfor
enforcementof Rule 33—i underparagraph(f)(2), nor shall suchcommunicationsbe disclosedto
anyonenot involved in the mediation or otherwise not entitled to be kept informed about the
mediationby reasonof a positionor relationshipwith aparty unlessthe written consentol each
mediationparticipant is obtamed. Counsel’smotions, briefs, or argumentto thecourt shall not
containanyreferenceto the Kinnard MediationCenter.

(d) Confidential Mediation Statement. The court requires,exceptas waived by the circuit
mediator.that counselin appealsselectedibr mediationsend aconiidential mediationstatement
assessingtheappealto theKinnard MediationCenterbeforethemediation.TheKinnard Mediation
Centerwill not sharethe confidentialmediationstatementwith theotherside,andit will not become
part of the court file.

(e) Filing Deadlines. The filing of aCivil Appeal Statementor the schedulingof mediation
doesnot extendthe time for orderinganynecessarytranscript(pursuantto 11th Cir. R. 10—I) or for
filing briefs (pursuantto 11th Cii’. R. 31—I). Suchtime mayhe extendedby acircuit mediatorto
comply with theserulesif thereis asubstantialprobability the appealwill settle andthe extension
will pre\Tenttheunnecessaryexpenditureof timeandresourcesby counsel,theparties.andthecourt.

(1) NoncomplianceSanctions,

(1) If theappellantor petitionerhasnot takenthe actionspecifiedin paragraph(a) of this
rule within the time specified,the appealor petition mayhe dismissedby theclerk of thecourt of
appealsafler appropriatenoticepursuantto 11th Cii’. R. 42-1
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(2) Upon failure of a partyor attorneyto comply with the provisionsof this rule or the
provisionsof’ the court’snoticeof mediation,the ccurtmay assessreasonableexpensescausedby
the failure, includingattorney’sfees;assessall oi’ aportionof theappellatecosts;dismissthe appeal;
or take suchotherappropriateaction as thecircumstancesmaywarrant.

(g) Use of Private Medialors.

(1) Uponagreementof all parties,api’ivatemediatormayheemployedby theparties,attheir
expense,to mediateanappealthathasbeenselectedfor mediationby theKinnard Mediation Center.

(2) Suchprivate mediator(i) shallhavebeencertifiedor registeredas amediatorby eithei’
the Stateof Alabama,Florida.or Georgiafor the precedingfive years;(ii) shallhavebeenadmitted
to practicelaw in eithertheStateof Alabama,Florida, orGeorgiafor theprecedingfifteenyeal’s and
he currentlyin goodstanding;and (iii) shall he currentlyadmittedto the bar of this court.

(3) All personswhile employedas pI’ivate mediatorsshall follow the pi’ivate mediator

proceduresasset forth by the Kinnard Mediation Center.

(4) The provisionsof this subsection(g) shall be in eliect until September30, 2006,and
thereafterif re—authorizedby orderof this court.
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